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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 1 "
5 Post Office Square, Suite 100
Boston, MA 02109-3912

June 26, 2019

Wanda Santiago

Regional Hearing Clerk

U.S. Environmental Protection Agency
Region 1

5 Post Office Square, Suite 100 (4-6)
Boston, Massachusetts 02109

Re: Juan C. Garcia d/b/a Master Roofing and Restoration;
Doc'~* No. TSCA-01-2017-0060

Dear Ms. Santiago:

Enclosed for filing in the above-referenced matter, please find the original and one copy of the
Case Update.

Thank you for your assistance in this matter.

Very truly yours,
} .
. " V——_——"_/
/fV’ AL s g;z%
Andrea Simpson

Senior Enforcement Counsel
cc: Juan C. Garcia

Enclosure






UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION 1
)
In the Matter of: )
)
Juan C. Garcia d/b/a ) Docket No. TSCA-01-2017-0060
Master Roofing and Restoration )
19 Piave Street Rear )
Stamford, CT 06902-5596 )
)
Respondent )
) Proceeding un... wecuvin 1viay ur wic
) Toxic Substances Control Act,
) 15 U.S.C. § 2615(a)
)

CASE UPDATE

Complainant in the above-captioned matter submits this update to its Motion for Default

Order filed on May 13, 2019.

By e-mail dated June 18, 2019, the Lead-Based Paint Graduated Penalty Approach Policy
Pilot was extended through August 16, 2019 (copy of e-mail attached). This policy was used to

calculate the penalty in the above-captioned matter.

Respectfully Submitted,

/ Vil e Q/Pf Se—on
Andrea Simpson

Senior Enforcement Counsel
U.S. EPA, Region 1
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Wagner, Michael

Sent: Monday, June 24, 2019 2:31 PM

To: Simpson, Andrea

Subject: FW: Extension of the Lead-based Paint Graduated Penalty Approach Policy (GPA Policy)
Pilot

Attachments: LBP GPA Pilot 3-5-17.PDF

FYI

From: Sullivan, Greg

Sent: Tuesday, June 18, 2019 4:29 PM

To: ECAD Directors and Deputies <ECAD Directors _and Deputies@epa.gov>; Regional Counsels and Deputies
<Regional Counsels and Deputies@epa.gov>

Cc: Kelley, Rosemarie <Kelley.Rosemarie @epa.gov>; Koslow, Karin <Koslow.Karin@epa.gov>; Saenz, Diana
<Saenz.Diana@epa.gov>; Vizard, Elizabeth <Vizard.Elizabeth@epa.gov>; Miles, James <miles.james@epa.gov>; Brown,
Stephanie <Brown.Stephanie@epa.gov>

Subject: Extension of the Lead-based Paint Graduated Penalty Approach Policy (GPA Policy) Pilot

Enforcement Directors and Regional Counsels,

As you know, the Lead-based Paint Graduated Penalty Approach Policy (GPA Policy) Pilot has provided the flexibility to
use reduced penalties for eligible respondents settling certain violations of the TSCA Renovation, Repair, and Painting
{RRP) Rule. Based on the HQ and regional experience implementing the Pilot over the past 2 years and consistent with
the feedback we received from the Regions, we are working on finalizing the Pilot as an addendum to the TSCA
consolidated lead-based paint enforcement response and penalty policy. Some additional time is needed to achieve
this. As an interim measure, this e-mail extends the GPA Policy Pilot through August 16, 2019, or until the final Policy is
transmitted, whichever comes first.

Please continue to use the GPA Policy Pilot pursuant to the March 5, 2017 memorandum {attached). Please forward this
email to the appropriate people in your offices for their use. If you have any questions about the TSCA GPA Pilot or this
extension, please contact Stephanie Brown, at (202) 564-2596.

Gregory Sullivan, Director

Waste and Chemical Enforcement Division
Office of Civil Enforcement

U.S. Environmental Protection Agency, OECA
1200 Pennsylvania Ave, NW {MC2249A)
Washington, DC 20460

202 564-1298
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MAR 0 5 2017
ASSISTANT ADMINISTRATOR
MEMORANDUM COMPLIANCE ASSURANGE

SUBJECT: Pilot Graduated Penalty Approach for TSCA RRP Rule and Abatement Rule
Enforcement Settlements

FROM: Gregory Sullivan, Director
Waste and Chemical Enforcement Division
Office of Civil Enforcement

TO: Regions 1-10

This memorandum transmits a pilot Lead-Based Paint Graduated Penalty Approach (“LBP GPA
Pilot” or “Pilot”) for addressing eligible businesses under the LBP Consolidated Enforcement
Response and Penalty Policy (ERPP).! The LBP GPA Pilot is available for settlements that
resolve violations of the Renovation, Repair, and Painting (“RRP”) Rule and the Abatement Rule?
for cases that are concluded in Fiscal Year 2017. The pilot offers Regions a settlement tool in
addition to the Micro-business Penalty Pilot.” The effective date of the LBP GPA Pilot is January
10, 2017. Regions may use the pilot but are not required to.

The LBP GPA Pilot provides case teams the option of applying a multiplier to penalty calculations
that reduces the gravity-based penalty otherwise imposed under the ERPP, as explained below. *
The Pilot is available where a respondent has a pre-tax (unadjusted) gross annual revenue (GAR)
of $2,000,000 or less, or a net worth of $600,000 or less. The Pilot adopts the graduated penalty
approach in Appendix X of the 1994 Clean Air Act (CAA) Civil Penalty Policy,’ adjusted for
inflation as discussed below. The CAA penalty policy and RRP’Abatement Rules deal with
comparable respondents in terms of business size, such as plumbing and heating, ventilation, and
air conditioning (HVAC) contractors. The CAA’s scaled approach provides an alternative to the
category-based penalty matrices in the Micro-business Penalty Pilot.

' Consalidated Enforcement Response and Penalry Policy for the Pre-Renovation Education Rule; Renovation,
Repair and Painting Rule: and Lead-Based Paint Activities Rule (LBP Consolidated ERPP) (August 2010),
http: www.epa.gov compliance resources policies civil penalty leadbasedpaint-consolidatederpp0810.

40 C.F.R. Part 745, Subparts E and L, respectively.

} Memorandum, Rosemarie A. Kelley, Director, WCED OCE OECA, Pilot RRP Penalty Program for Micro-
businesses (May 3, 2012)(Micro-business Penalty Pilot). Like the Micro-business Penalty Pilot, the LBP GPA Pilot
uses pre-tax dollars and does not apply to training provider cases.

+ The multiplier is a fraction representing the ratio between the respondent’s finances versus the maximum amount
allowed under the pilot. E.g., if the respondent’s GAR is $500,000, then the multiplier is 0.25 ($500,000 is 25% of
the pilot’s $2,000,000 maximum GAR), so that the penalty is reduced to 25°% of the ERPP amount.

> Appendix X Clean Air Act Civil Penalty Policy for Violations of 40 CFR Part 82, Subpart F: Maintenance, Service,

Repair. and Disposal of Appliances Containing Refrigerant (Appendix X) (June 1, 1994).
Intemet Address (URL) e http://www.epa.gov
Recycled/Recyclable @ Printed with Vegetable Oil Based Inks on 100% Postcansumer, Process Chiorine Free Recycled Paper



Inflation Adjustment to the CAA’s Approach for the Lead-based Paint GPA Pilot

The CAA policy is dated June 1, 1994. The LBP GPA Pilot adjusts the maximum amounts
allowed for a respondent’s gross annual revenue or net worth for inflation. The Consumer Price
Index Inflator from 1994 to 2016 is a factor of 1.7. Rounding up the inflation factor, the LBP
GPA Pilot doubles the maximum allowable gross annual revenue and net worth used in the 1994
CAA policy. The LBP GPA Pilot is available for respondents with up t0 $2,000,000 in GAR or
$600,000 in net worth (rather than up to $1,000,000 GAR or $300,000 net worth allowed under
the1994 CAA policy).

Formula for Determining the LBP GPA Penalty

Determine the LBP GPA penalty as follows:

o Identify the ERPP gravity-based penalty for the violation.

e Then, determine the Pilot’s multiplier. If using gross annual revenue documentation, then
divide the respondent’s gross annual revenue by $2,000,000 (the Pilot’s maximum GAR), or
if using net worth documentation, then divide the respondent’s net worth by $600,000 (the
Pilot’s maximum net worth). The resulting quotient is the LBP GPA’s multiplier.

e Then apply the pilot’s multiplier to reduce the ERPP penalty: multiply the ERPP penalty
(from Step 1) by the GPA multiplier (from Step 2). The resulting product is the LBP GPA
penalty.

Attachment 1 provides illustrations, along with a comparison to the penalty available under the

Micro-business Penalty Pilot.

Other Considerations

The LBP GPA Pilot modifies only the ERPP’s gravity-based penalty. Therefore, an LBP GPA
penalty should be determined before any adjustments for mitigating or aggravating factors under
the ERPP. If the LBP GPA penalty exceeds the statutory maximum penalty, then the statutory
maximum applies. The Region may exercise discretion in determining whether to use the LBP
GPA Pilot or the Micro-Business Penalty Pilot, or neither. In making this selection, the case team
is encouraged to consider the extent, nature and reliability of the documentation used to support
the significant penalty reduction available under the Pilot; and may consider the nature of the
violation and other appropriate factors. Attachment 2 compares the LBP GPA Pilot versus the
Micro-business Penalty Pilot.

Financial Documentation

To ensure transparency, accuracy and fairness in implementing the LBP GPA Pilot, the case file
needs to include adequate documentation confirming the respondent’s eligibility for the penalty
reduction under the Pilot. The Region should use the following, in order of preference: (1) the
respondent’s federal income tax filing®; (2) the respondent’s actual financial records, such as sales

® Gross revenue is calculated as gross sales/receipts minus returns and allowances. Gross revenue
is reported on federal taxes at Form 1120, Line 1, or at Form 1040, Schedule C, Line 3. Net worth
is calculated as total assets minus total liabilities. Total assets and total liabilities are reported on
Form 1120, Schedule L. Regions should calculate net worth as that figure is not calculated for
federal income tax purposes.



and balance sheets; or (3) publicly-available sales, revenue and/or income documentation, such as
reports from Dun & Bradstreet or American Business Directory. Alternatively, the Region may
use a certified statement provided by the respondent’s certified public accountant which attests to
the respondent’s financial situation.” The documentation should cover at least the most recent two
(2) full years of business operation, but documentation covering only the most recent year of
operation may be acceptable in appropriate circumstances.

Duration of the Pilot; Information
The LBP GPA Pilot is available for cases concluded by September 30, 2017. OECA intends to
review the pilot to determine whether to continue it, with or without revision. Therefore,

Regions are asked to record, in the settlement instrument or otherwise, when a settlement
incorporates the LBP GPA Pilot (or the Micro-business Penalty Pilot).

Contacts

Comments and question may be directed to Stephanie Brown, brown.stephanie@epa.gov.

Attachments:
Attachment 1: Hypothetical Illustrations
Attachment 2: LBP GPA Pilot versus Micro-business Penalty Pilot

7 Where no verifiable information is available, the Region may accept a self-certification in which the respondent
describes its financial situation at risk of penalty under 18 U.S.C. § 1001. Also, Regions are encouraged to include in
any settlement agreement an appropriate certification by which the respondent attests to the truth and completeness of
financial information that it supplied to EPA at risk of penalty under 18 U.S.C. § 1001 and potential nullification of
the penalty reduction.






Attachment 2

LBP GPA Pilot versus Micro-Business Penalty Pilot

Graduated Penalty Approach
(GPA) Pilot

Micro-business (MB) Penalty
Pilot

Effective Date

Jan. 10, 2017

May 3, 2012

Pilot End Date

TBD

TBD

Deadline for Concluding
! Case

(*Subject to possible
extension)

September 30, 2017 *

September 30, 2017 *

Deadline for Initial Contact
with Respondent

" None

None

Eligible Violations

RRP Rule or Abatement Rule
(any violation, except training
provider violations)

RRP Rule or Abatement Rule
(any violation, except training
provider violations)

Approach to Penalty
Reduction

Graduated approach

(based on applying a multiplier derived
by comparing respondent’s finances to the
pilot’s maximum allowed amount)

Flat Rate
(based on categorical matrices)

Penalty Affected

Pilot reduces ERPP gravity-based
penalty — which can then be adjusted
using ERPP adjustment factors.

Pilot reduces ERPP gravity-based
penalty — which can then be adjusted
using ERPP adjustment factors.

Financial Measure(s)
Analyzed

Gross Annual Revenue (pre-tax)
or
Net worth

Gross Annual Revenue (pre-tax)
(stated as “annual sales or gross pre-
tax revenue” or “annual [pre-adjusted]
gross income™)

(Net worth is not considered.)

Eligibility Maximum

$2,000,000 gross annual revenue (pre-
tax) — or $600,000 net worth

$300,000 gross annual revenue (pre-
tax)

Appropriate
Documentation

Sufficient documentation as specified
in the Pilot

Sufficient documentation as specified
in the Pilot






